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respecting conditional delivery to the grantee referred to by the 
court.* 

Though the decision in the Gaschlin case apparently conflicts 
with the common law rule, enacted into statute law in California, 
it may be that the principle regarding conditional delivery is itself 
an outworn dogma. It is difficult to understand why in modern 
law there should not be a conditional delivery to the grantee valid 
as between the parties, as there unquestionably can be to a third 
person for the grantee's benefit. The rule expressed in the sec- 
tion of the Civil Code referred to is a medieval guaranty for the 
protection of bona fide purchasers and others dealing with land 
under a legal system which was a stranger to the principles of 
equity and equitable estoppel. Nowadays, since the law has 
become infused with commercial principles, it would seem that 
the intent of the parties that a delivery should be conditional only, 
might well have effect between the original parties, leaving bona 
fide purchasers and others dealing with the property to be pro- 
tected by the numerous principles and institutions, such as that 
of recording, evolved by courts and legislatures for their security. 
Indeed, even the ancient rule has received some relaxations. Thus, 
it is unquestioned law today that merely handing an instrument to 
the grantee does not necessarily amount to a delivery/ But this 
is a proposition quite different from saying that a formal handing 
of a deed to the grantee with a condition attached as to when it 
shall be operative is not a delivery, as the courts decided in the 
two cases discussed above. Until the legislature changes sec- 
tion 1056 of the Civil Code, the legal profession must continue 
to recognize the ancient law as still in force, notwithstanding 
decisions apparently in conflict with it. B. B. L. 

Evidence: Admission by Silence While Under Arrest — 
The courts have gone far, perhaps too far, in protecting the 
defendant against being compelled to disclose his guilt out of 
court. A confession is often excluded on technical grounds having 
little bearing on the probable truth of the confession. 1 On the 
other hand, in the actual administration of the law, third-degree 
methods are pursued daily in violation of law and nothing is done 
about it. The decision in People v. Graney 2 will tend in Cali- 

6 An examination of the briefs in Donahue v. Sweeney discloses the fact 
that neither the code section nor the principle there stated was referred tc 
by counsel. In Stanton v. Freeman, supra, the language of the court indicates 
that the difference between a delivery to a third person and to the grantee 
was not m the mind of the court. In that case, too, there is no reference to 
the rule embodied in § 1056 of the Civil Code. 

, n , ^ en it, v -,y dati (1892 > % Cal - 223 > 31 Pac. 1; Biack v. Sharkey (1894) 
104 Cal. 279, 37 Pac. 939; Elliott v. Merchants' Bank & Trust Co. (1913) 21 
Cal. App. 536, 132 Pac. 280. 

-, r- , P , eop,< U v - ?- oper < 1910 > 159 Cal - 6 . 112 p ac 720, Ann. Cas. 1912 B 1193; 
2 Cal. Law Review, 241. 

2 (July 30, 1920) 32 Cal. App. Dec. 1098. 
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fornia to make a grilling examination by the police a preliminary 
of every trial. It is a well-established rule of evidence that any- 
thing a party says may be used against him, and an equally well- 
established extension that the silence of a party under circum- 
stances where it would be natural for him to speak may also be 
used against him. Is it natural for a person under arrest to 
speak? 3 The danger of such an inference is apparent, and accord- 
ingly many courts have excluded the evidence entirely.* 

The California courts have adopted no rigid exclusionary rule, 
but have taken into consideration the peculiar circumstances of 
each case to determine whether silence was evidence of guilt. 
The decisions show careful discrimination. 6 In the principal case, 
however, the defendants were brought together in the office of 
the sheriff after their arrest. One of them, Curry, confessed, 
incriminating himself and the others. The defendant interposed 
on a question addressed to Curry and said: "Our counsel gave 
us orders not to- talk about the case until we were taken into 
court." The defendant was later asked if there was anything in 
Curry's statement which he wanted to correct or add to and he 
replied, "No." The court admitted the entire proceedings. It 
would certainly seem from these facts that whether or not the 
defendant was telling the truth about having received legal advice 
he was at least aware of his privilege of remaining silent and 
intended to exercise it. Under such circumstances no inference 
should be drawn against him. 

As a result of this decision, a full and complete recital of the 
evidence from the point of view of the prosecution will be made 
to the defendant in every case. The advantage to the prose- 
cution of presenting this smooth and convincing narrative in the 
form of evidence is obvious. The defendant is then caught in a 
trap. If he says nothing, this hearsay account of the crime will 
be used against him on the trial. It will amount virtually to a 
confession.* If he denies the truth, he will be plied with further 
questions, to some of which he must answer or take the con- 
sequences of the evidence being used against himself and the 



The failure of a person to contradict a charge made against him in his 
presence is not evidence against him if he was restrained by fear or bv 
doubts as to his rights, or by a belief that his security and interests would be 
best promoted by his silence." 25 L. R. A. (N. S.) 573. People v Pfan- 

^"S^JW $ 2 m - 4l1 ' 104 N - E - m - Pe °P' e v - Conrow (1911) 200 N. Y 
356, 93 N. E. 943. 

4 2 Chamberlayne, The Modern Law of Evidence, § 1431 ; 2 Wigmore on 
Evidence, § 1072. 

•People v. McCrea (1867) 32 Cal. 98; admitted; this was an extreme 
case in which the accuser was a Chinaman and at that time incompetent as a 

Zr?v SS '' f^ 1 ? Y-„ P jL i, i )on i 1903 > m CaL 530 ' 71 Pac - 650; People v. 
W.Ihams (1901) 133 Cal. 165, 65 Pac. 323, excluded; defendant perhaps 
ciV m J2 « SL rela S lves of Prosecutrix; People v. Amaya (1901) 134 Cal 
MI, ,06 Pa c. 794; admitted, confronted with accuser, a dying man; People v. 
Sullivan (1906) 3 Cal. App. 502, 86 Pac. 834. 

«* S u L ' R A t ( t N -- S ;> S58 : Pe °P'e v. Williams (1901) 133 Cal. 165, 65 Pac. 
323; Hauger v. United States (1909) 173 Fed. 54. 
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whole proceedings will inevitably get before the jury to enable 
them to understand the answers given. 7 If a proposal were made 
to the people of this state to give the defendant an opportunity 
to speak on being brought before the magistrate immediately after 
his arrest, 8 it would be strenuously opposed as a violation of the 
rights of the accused person. But a decision, as in the principal 
case, will pass unquestioned, although it gives an added advantage 
to the extra-legal, secret, unprotected inquisition in the sheriff's 
or district attorney's office. It will be no longer sound advice for 
a lawyer to advise his client to say nothing. If this does not 
compel a defendant to criminate himself, what would? 

A. M. K. 



Fixtures: Priority Between Real Estate Mortgagee and 
Conditional Seller of Chattels — In commenting upon the case 
of Oakland Bank of Savings v. California Pressed Brick Company 1 
in the last issue of the California Law Review, 2 the suggestion was 
made that by protecting the conditional seller of a chattel to be 
made a fixture against a later mortgagee of the realty, if the con- 
tract is recorded in such a way as to describe the property to 
which the chattel was to be affixed, a fair result for both parties 
might be reached. It has since been discovered that this is vir- 
tually the rule prescribed by the Uniform Conditional Sales Act, 3 
the draft of which was approved in 1918, and although it has 
been adopted in only two jurisdictions, 4 will undoubtedly be 
accepted by many others, in accordance with the plans of the 
Commissioners on Uniform State Laws. H. A. B. 

Husband and Wife: Rights of Bigamous Wife in Com- 
munity Property — Has a de facto wife any rights in the com- 
munity property? In Schneider v. Schneider 1 the California court 
answered this question in the affirmative. In this case the court 
decreed distribution of the "community property" of a "marriage" 
void by reason of the fact that the woman had a husband living 
at the time the union occurred. This result startles the theorist 
steeped in the learning of the common law, and it may well shock 
the California practitioner, for the effect of the principal case is 
to give full marital property rights to one who under the doctrines 



'People v. Melandrez (1906) 4 Cal. App. 396, 88 Pac. 372; Common- 
wealth v. Robinson (1896) 165 Mass. 426, 43 N. E. 121. 
8 5 Wigmore on Evidence, §851. 

1 (July 9, 1920) 60 Cal. Dec. 51. 

2 8 California Law Review, 442. 

3 Uniform Conditional Sales Act, § 7 ; Terry, Uniform State Laws, 565. 
«New Jersey (1919), South Dakota (1919). 

1 (July 26, 1920) 60 Cal. Dec. 94. 



